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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 6231 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Thursday the 7th day of October, 1965. 
WALTER DONALD GADDIS, Plaintiff in error, 
agaimst 
C. C. PEYTON, SUPERINTENDENT OF 
THE VIRGINIA STATE PENITENTIARY, 
Defendant in error . 
. From the Circuit Court of the City of Hampton 
Frank A. Kearney, Judge 
Upon the petition of Walter Donald Gaddis a writ of error 
is awarded him to a judgment rendered by the Circuit Conrt 
of the City of Hampton on the 21st day of December, 1964, 
in a certain proceeding then therein depending wherein the 
said petitioner was plaintiff and C. C. Peyton, Superintendent 
of the Virginia State Penitentiary, was defendant; no bond 
being required. 
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W. K. CUNNINGHAM, JR., Supt. of the Virginia 
State Penitentiary 1 Respondent 
UPON PETITION FOR HABEAS CORPUS 
MOTION FOR LEAVE TO PROCEED IN 
FORMA· PAUPERIS 
Sept. 3, 1963. 
page 2 ] To: The Honorable, the Chief Justice a;nd Asso ... 
ciat.e Justices of the 8upre.me OofUtr.t of Appeals· 
of Virginia: 
MOTION 
Now comes by mail Walter Donald Gaddis,. petitioner in 
propria persona in this said cause; and moves this Honorable . 
Court to proceed herein, in forma pauperis, and, in accordance 
with the provisions of Section 14-180, of the 1950 Code of 
Virginia, (as amended). 
Petitioner states that: 
(1) He is a citizen of the United States of America, by 
birth, and, a resident of the Commonwealth of Virginia, by 
virtue of his present custody, by respondent; 
page 3 ] (2) On this 9th day of September, 1963, the 
said Walter Donald Gaddis, has the sum of $KOO, 
on his Penitentiary Spending Account. 
Walter Donald Gaddis v. C. C. Peyton, 3 
Superintendent of the Virginia State Penitentiary 
WIIEREUPON, petitioner prays for general relief in this 
cause. 
WALTER DONALD GADDIS· 
Petitioner in 
Propria Persona. 
State of Virginia: 
County of Goochland: ss: 
AFFIDAVIT 
This is to certify that Walter Donald Gaddis, the under-
signed party, personally appeared before me in my County 
and State aforesaid; after first being duly sworn according 
to law, the same who deposes and says,. that; ·all the state-
ments as contained herein are true to the best of his know!,. 
edge, information, and belief. 
WALTER DONALD GADDIS 
(Affiant) 
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page ~0 ] To-: The Honorable, the ChJi~f Justice OIYfA1 Asso.., 
oiate Justices of the 8U1)reme Court of Appeals of 
Virgitwia.: 
PETITION 
Now comes by mail Walter Donald Gaddis, petitioner in 
propria, persona in this said cause ; the same who presents 
his petition for writ of habeas corpus; and says: 
I. Statement of the Case: 
On July 13, 1961, a warrant of arrest was issued, against 
petitioner, charging a violation of 8ectio'ft·18-163, of the 1950 · · 
Code of Virginia, as amended. (Robbery) 
See: Appendix, Exhibit marked A. 
page 11, ) The Grand Jurors in and for the City of 
Hampton, Vi}'gijtia, attending the Circuit Court 
of said City, at its August Term, 1961; returned an indict-
ment; a true Bill, Robbery, as .on August 8, 1961. 
See: Appendix, Exhibit· Ma,rked- B 
On August 16, 1961, petitioner, with his court-appointed 
counsel, W. J. Ford, appeared before the Circuit Court of 
the City of Hampton, Virginia; wherein he entered no plea, 
/ 
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was found "guilty" of Robbery and sentenced to Fifteen 
~ars imprisonment in the State Penitentiary. 
See: Appendix, Exhibit, Marked-C. 
page 12 ] Petitioner is ·presently being detained in custody 
of the respondent, by virtue of the aforemen-
tioned Order of Judgment. 
II. Jurisdiction: 
· Petitioner believes that jurisdiction for the issuance of 
process in this cause is founded upon the Constitution of Vir-
. ginia, by its Subsection 88; .and, the Code of Virginia, by its 
Sections 8-596, and 8-598, of the 1950 Code, as amended. 
page 13 J m. Allegations: 
Petitioner alleges that; (1) he was arrested on July 13, 
1961, together with a co-defendant, one; Robert E. Murray; 
whereas petitioner was charged with the commission of a 
oapital felony, and his co-defendant was charged with a. lesser 
offense, whereas, both petitioner and co-defendant was alleged 
to have committed the same cri.nne; 
·page 14 ] (2) Two co-defendants in the commlssion of the 
same overt acts, cannot be convicted on different 
offenses, when only the existence of a single act has been 
committed; 
(3) Petitioner was illegally held incoinmunicado, from 
time of arrest until Judgment, a period of approximately 
6 days, without the aid or assistance of, or the advice of 
co~petent counsel, in violation of due process law and equal 
protection of the law; 
page 15 ] ( 4) Petitioner coerced into a "waiver" of trial 
by jury, after his refusal to enter a plea in this 
cause, as by his court-appointed attorney, and in violation 
of due process of law and equal protection of the law, without 
effective assista;nce of counsel. 
(5) Petitioner is i'l'llnocent of the capital felony of Robbery, 
upon which he was :finally convicted, in the original instance; 
(6) Petitioner is, at present, being illegally de-
page ·16 ] tained and restrained of his liberty by the within 
named respondent, and, in violation of due process 
of law; 
6 Supreme Court df Appeals of Virgiri.ia 
(7) The writ of habeas corpus will lie to attack the validity 
of his present conviction, wherein he is entitled to a plenary 
hearing upon a determination of the factual questions pre-
sented in this said cause. · 
page 17 J 
Part I: 
IV. Argument in Support 
All those who assemble themselves together with intent to 
commit a wrongful act, the execution whereof makes probable, 
in the very nature of things, are responsible to such inci-
dental crime, Bronn v. Comm., 130 Va. 733; 
page 18 J Therefore, it logically follows that, if, the peti-
tioner was guilty of the capital felony of Robbery, 
then his co-defendant was also guilty of the commission. of 
the same act. The reciprocal of this is also probable. If 
petitioners co-defendant was guilty only of larceny, then 
the petitioner could only be guilty of the same act,. 
This is the universal rule where the executed act is a crime 
of equal grade, 11 A mer. Jur. Section 9, Page 549. 
Since the indictment was for the capital felony . 
page 19 J of Robbery the crime, as to the petitioner and 
his co-defendant was merged into a single act, 
Dean v. Comm., 189 Va. 426. 
A crime cannot, at the same time constitute more than one 
single act, or coexist as more than one transaction at the 
.same time, Benton v. Comm., 89 Va. 570. 
page 20 J Part II: 
The Virginia Laws of Arrest:· 
In accordance with the petitioner's aUegations herein 
stated, relative to his arrest, detention, and alleged denial of 
due process of law, until his arraignment in the Court of 
Original Juris diction, upon a capital felony, in the instant 
case at bar, the petitioner submits the following argument 
in support thereof: 
History is filled with examples of the abuse of the ·power 
of arrest exercised by the ruling class upon the less fortunate 
peoples of the middle or lower classes. 
page 21 ] Thus, this· power of arrest could and did con-
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slightly removed from the bondage of slavery.· The Magna 
Carta, the Great Charter, the Petition of Right of 1628, and 
the Act of 1664, provided an explicit foun$tion for the 
protection of human rights. To the present day in the Com-
monwealth of Virginia, these rights have been fully pro-
tected. 
The right of a person to the enjoyment of personal liberty 
is absolute, and no instrumentality of the state, nor any 
person, officer or agent exerting the power of the state shall . 
deny equal protection of the laws to any person 
page 22 J within the jurisdiction of the state. See: the early 
decision of, Virginia v. Rives, 100 U. S. 313, 318. 
Since petitioner's detention of approximately (6) six days 
from time of arrest until his arraignment, without the aid 
or advice of competent counsel, and since he was finally con-
victed of a higher offense than that of his co-defendant, dw-
ing the commission of the same alleged act, as a principal, 
thereto, petitioner alleges that such was without due process 
of law. 
As to Robbery being a capital felony, see; Hendricks v. 
Co'm/Yfl)., 163 Va. 1102. 
page 23 J The leading decision, upon the point of arrest 
and detention of a prisoner., in the instant case at 
bar, was ruled upon by this court, in; Hill v,. Smith, 107 Va. 
848. 
Since petitioner's conviction was upon Robbery and his co-
defendan's conviction was upom larceny~ a seperate and dis-
tinct offense, both petitioner and co-defendant being princi-
pals to the same crime, he alleges that, his unreasonable 
detention and mistreatment after arrest amounted to false im-
prisonment, Sands and Co.,;v. Norrell, 126 Va. 384 
page 24 J In connection with the yardstick of the period 
of detention and arraignment, the General As-
sembly of Virginia has given an indication that arrest, with 
out communication, couldn't exceed three ( 3) hours, See: 
Code of Virginia, 1950, (as amended), Section 18-118. 
One' of the rights of one accused of crime is to have the aid 
and advice of counsel. This right of benefit of counsel exists at 
all reasonable hours, and certainly while the prisoner is being 
interrogated by his prosecutors. Counsel for an accused is put 
in a favored class by Section 53-39, of the Virginia 
page 25 J Code, while all others are excluded; and it is im-
material as to the surrounding circumstances, 
Enoch v. Comm., 141 Va .. 411. 
8 Supreme Court df Appeals of Virginia 
Part III: 
The right to Effective Assistance of Counsel: 
Lastly, as to petitioner's allegations relating to the denial of 
the effeotive assistatnce of c(;unsel in the instant case at bar, 
· the petitioner asserts that he consulted with his 
page 26 ) Court-appointed.attorney fm· a period lasting five 
or ten minutes d~1ring the day of trial ! When the 
petitioner refused to enter a plea to the Robbery charge; his 
court-appointed attorney thE!n "waived" trial by jury. Peti-
tioner's attorney advised this procedure, notwithstandingthe 
·fact that there was no positive idelfttification. by the complaJing 
witness in the case, one, Lewis Lerner. 
It should be noted that tlie complainant, Mr. Lerner, was 
never sworn .in open court, or sent to the Grand Jury to 
testify. The indictment was i obtained, upon information, by 
a police officer, one, J. C. Hamrick. 
See: Appendix, Exhibit: B. 
page 27 J After the so-called "waiver" of a jury trial, 
petitioner's court-appointed attorney refused to 
further discuss the case, or .any ·of its aspects with the peti-
tioner. . 
Certainly, the foregoing procedures, of couns-el in aid of an 
accused in a criminal trial, cannot ~e held as being consistant 
with due process of law. · · 
Lack of investigation atnd trial preparation, has been de-
fined by the Supreme Court of the United States, in, Powell v. 
Alabama, 287·u. S. 45, (1932), wherein that Court stated, (in 
part); 
"*** It is not enough to assume that Counsel 
page 28 ) thus precipitated into the case thought there was 
no defense*** Neither they nor the Court could say 
what a prompt and thoroughgoing investigation might disclose 
as to the facts. No attempt was made to investigate*** Under 
the circumstances disclosed, we hold that defendants were not . 
accorded right to counsel in any substantial sense. To decide . 
otherwise, would simply be to ignore actualities ***" (p. 58) 
(Emphasis added). • -
Even as recent as March, 1963, the Supreme 
page 29 ) Court of the United States has held that the Sixt.h 
Amendment requirement of adequate representa-
tion·of counEJel was applicable to the States through the due 
( . 
-----------~ 
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process requirement of the Fourteenth Amendment of the 
United States Constitution, Gideon v. Wainwright, 372 U.S. 
335, (1963). 
Two other decisions are applicable in the instant case at 
bar, in the Fourth Judicial Circuit, relative to adequate repr~ 
sentation of counsel, in a criminal case. They are: Johns v. 
Smyth, 176 F. Supp. 949, (E. D_. Va. 1959), 
page 30 ] wherein an arcellent statement· of the attorney's 
duty to his client was made by Judge Hoffman, 
wherein he also quoted in this opinion (in Johns v. Smyth), 
Canon 5 of the American Bar Association Canons of Ethics. 
Similarly, lack of proper investigation, by an attorney was 
the basis of the reversal by the United States Court of Appeals 
for the Fourth Circuit, in the instant case, of, Jones v. Cun-
ningham, 297 F. (2d) 851, (1962). 
page 31 ] . V. Conclusion: 
Therefore, in accordance with the foregoing, petitioner as~ 
·serts that his conviction and present imprisonment of Fifteen 
years, as in the court of original jurisdiction, was obtained in 
violation of the petitioner's constitutional rights, and, in viola-
tion of due process of law. 
VI. Prayer For Relief: 
Whereupon, petitioner prays a writ of habeas corpws, ad-
, subjuciendum he awarded in this cause, as in the 
page 32 ] petitioner's behalf, said writ to be made return-
able to the Circuit Court of the City of Hampton, 
Virginia, at its next term thereof; for a determination of 
factual issues presented herein, so that court may do and 
receive what shall then and there he considered as concerning 
your petitioner, jurisdiction for issuance of process as founded 
upon Section 8-596, 8-598, of the 1950 Code of Virginia (as 
amended). 
Whereupon, petitioner prays for general relief in this cause. 
Leave is reserved to Amend this petition, and reply. 
WALTER DONALD GADDIS 
Petitioner in 
Propria Persona 
10 · Supreme Court of Appeals of Virginia 
! 
page· 33 ] . VII. Certificate of Service : 
I hereby certify that on the 9th day of September, 1963, 
I mailed a true copy of the: foregoing Petition, to, The At-
torney'General, 203 No. Gov~rnor St., Richmond, 19, Virginia, 
as counsel for the within named respondent. 
page 34) VIII 
State· of Virginia : 
County of Goochland: 





This is to certify that Walter Donald Gaddis, the undersigned 
party, personally appeared before me in my County and State 
afores-aid; after first being duly sworn according to law de-
poses and says, that, all statements as contained herein are 
true to the best of his knowledge, information; and belief. 
WALTER DONALD GADDIS 
(Affiant) 
Given under my hand and. seal this 9th day of September, 
1963. . 
R.M. OLIVER 
N otazy Public 
State~At-Large 
My commission expires on May 23rd, 1965. 
page 35) IX 
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CITY OF HAMPTON 
Oldest Continuous Anglo-Saxon Settlement in America 
Hampton, Virginia· 
CIRCUIT COURT 
FRANK A. KEARNEY, Judge 




State Farm, Virginia. 
Dear Sir: 
May 31, 1963. 
Replying to your letter of May 28th, this is to adivse that the. 
warrant was issued against you on July 13th, 1961 by Willia:r.n 
E. Snow, Justice of the Peace. 
Robert E. Murray was charged with grand larceny. 
Trusting this gives you the desired information, I am 
CMGJM 
page 37 ) 
Yours truly,· 
C. M. GffiSON, m 
Clerk, Circuit Court. 
EXHIBIT B 
COMMONWEALTH OF VIRGINIA 
City of Hampton, to-wit: 
In the Circuit Court of said City: 
The Grand Jurors of the Commonwealth of Virginia, in and 
for the body of the City Of Hampton, Virginia, and now at-
tending the Circuit Court of said City at the August Term, 
1961, hereof, upon their oaths present that, Walter Donald 
Gaddis, alias Donald Wayne Gaddis, on the 13th day of July, 
1961, in the said City of Hampton, Virginia, on .one Lewis 
Lerner, feloniously did make an assault, and by the threat and 
i 
I 
12 Supreme Court <>f Appeals of Virginia 
presentingof a deadly weapon and instrumentality, to-wit, a 
pistol, him the said Lewis Lerner in bodily fear feloniously did 
put, and money, United Stat~s Cu;rrency, of. the value of Five 
Dollars ($5.00), the denominations of which are to the Grand 
Jurors unknown, the property of Lewis Lerner; one (1) check 
of the value of Ten Dollars ($~0.00); and money, United States 
Currency, of the value of Thirty-eight Dollars ($38.00), the 
denominations of which are to the Grand · Jurors unknown, 
the goods and chattels, money and property of Lucille Ghiviz-
zani and Milton Ghivizzani, partners, trading as Sans Souci 
Motel; all of the aggregate value of Fifty-three Dollars 
($53.00), from the person and against the will of the said 
LewisLerner, then and there to-wit, on the day and year afore-
said, in the City aforesaid, fe~oniously and violently did steal, 
take and cat:ry away, against the peace and dignity of the 
Commonwealth of Virginia ... 
Upon the testimony of J. C~ Hamrick 
Witness sworn in open Court and sent to the Grand Jury. 
page 38 ) EXH;IBIT C 
Circuit Court of the City of :Hampton, Virginia on W ednes-
day, the sixteenth day of August, in the year of our Lord one 






Donald Wayne Gaddis 
Felony-Robbery 
* 
This day came the Attorney for the Commonwealth and 
Donald Wayne Gaddis, who ~tands indicted of a felony, to-
wit: robbery, on one Lewis Lerner, feloniously did m.ake an 
assault, and by the threat and presenting of a deadly weapon 
and instrumentality, to-wit: . a pistol, him the said Lewis 
Lerner in bo.dily fear feloniously did put, who was led to the 
bar· in the custody of the jailor of this Court. 
Whereupon, the Attorney :for the Commonwealth moved 
the Court to amend the indi~tment to show the name of the 
·--· --:··------·-----. -. 
Walter Donald Gaddis v. C. C. Peyton, 13 
Supe:rintendent of the Virginia State Penitentiary 
defendant as Walter Donald Gaddis, alias Donald Wayne 
Gaddis, which motion the Court doth grant, no objection being 
offered by the attorney for the accused·. · 
Whereupon the accused was arraigned and after private 
consultation with, W. J. Ford, counsel heretofore appointed by 
the Court, entered no plea; whereupon the Court on his behalf 
entered a plea of not guilty, and thereupon the accused after 
having been first advised by his attorne'Y, waived trial by jury 
and with the concurrence of the Attorney for the Commonwealth 
and the Court, here entered of record, the Court proceeded to 
hear and determine the case without the intervention of a jury, 
as. provided by law, and having heard the evidence of the Com-
monwealth, the accused by his counsel moved the Court to strike 
the evidence, which motion the Court doth over-rule, and having 
heard the rema-inder of the evidence doth find the accused 
guilty of robbery, on one Lewis Lerner, feloniously did make 
an assault, and by the threat and presenting of a deadly weap-
on ap.d instrumentality, to-wit: a pistol, him the said Lewis 
Lerner in bodily fear feloniously did put, as charged in the 
indictment, and ascertains his punishment to ·be fifteen (15) 
years in the State penitentiary. 
page 39 J And it being demanded of the accused if any-
thing for himself h,e had or knew to say why judg-:-
ment should not be pronounced against him according to law, 
and nothing being· offered or alleged in delay of judgment, it 
is accordingly the judgment of this Court that the said Walter 
Donald Gaddis, alias Donald Wayne Gaddis, be and he is hereby 
sentenced to confinement in the penitentiary of this Oominon-
wealth for the term of Fifteen (15) years, the period by the 
Court ascertained as aforesaid, and that the Commonwealth of 
Virginia do recover against the said Walter Donald Gaddis, 
,alias Donald Wayne Gaddis, its costs by it a,bout its prosecu-
tion in this behalf expended. · · · · 
And it is further order.ed that as soon as possible after the 
entry of this order the prisoner be removed and safely con-
veyed according to law from the jail of this Court to the said 
penitentiary, therein to be kept, confined and treated in ,the 
manner provided by law. · 
The Court orders that the prisoner be allowed credit for the 
time spent in jail awaiting trial. The Court certifies that 
·at all times during the trial of this case the accused was person-
ally present. · · 
The Court certifies that the prisoner has been confined in 
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. i . . 
16th day of August, 1961, on ~his charge. \ 
The Court doth direct that, the exhibits be returned to the · 
complaining witness. 
And the prisoner is remanded to jail. 
A copy, Teste : 
* * * 
page 41 ) 
* * * 
C. M. GIBSON, Clerk 




. AMENDED PETITION FOR HABEAS CORPUS 
.AD-BUBJUCIENDUM 
page 42 ) To The Hono'l'able the Chtief Justice and As-
. sociate J'U!Stices of the Sup'l"eme Court of App·eaJs 
·of Virginia: 
Now comes Walter Donald Gaddis Petitioner in propria 
persona in this said cause by mail and Amends his Original 
petition for habeas Corpus (ad-subjuciendum) heretofore filed 
. by adding the following paragraphs 
(1) "C. C. Peyton Superintendent Virginia State Pooten-
tiar.y Respondent'' 
(2) Delete from Petition .W. K. Cunningham Jr. as no 
longer being a party to this said suit 
page 43 ) 
WALTER DONALD GADDIS 
Petitioner in 
Propria Persona 
CERTIFICATE OF SERVICE 
Ihereby certifi.y that on this -- day of October 1963 I 
mailed a true copy of the foregoing amended petition for 
habeas Corpus to 
The Attorney General 203 No. Governor St. Richmond, · 
19Va. 
Walter Donald Gaddis v. C. C. Peyton, 15 
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As counsel for the within named Respondent 
WALTER DONALD GADDIS 
Petitioner 
- page 44 J State of" Virginia 
Co'IJIYI,ty of GoochlO!Ybd 
AFFIDAVIT 
SB 
This is to certify that Walter Donald Gaddis the· under-
signed Party Personally Appeared before me in my County 
and State aforesaid. After first being duly sworn as according 
to law tb,e same who deposes and says that all the statements 
as contained herein are true to the best of his knowledge, in-
formation and belief. 
WALTER DONALD GADDIS 
(Affiant) 




My Commission expires on 10-5, 1967. 
page 45 J VIRGINIA: _ 
In the Supreme Court of Appeals held at the Su-
preme Court of Appeals Building in the City of Richmond on 
Thursday the 17th day of October, 1963. 
WALTER DONALD GADDIS, - Petit~oner, 
agai.tnst 
C. C. PEYTON, SUPERINTENDENT OF THE 
VIRGINIA STATE PENITENTIARY, Respondent. 
Upon a Petition for a Writ of Habeas Corpus 
On consideration of the pe~ition of Walter Donald Gaddis 
praying that a writ of habeas corpus a;dsubjuciendum do forth-
with issue, directed to C. C. Peyton, Superintendent of the 
Virginia State Penitentiary, it is ordered that a rule do forth-
! 
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with issue against the said Q. C. Peyton, Superintendent of 
the Virginia State Penitentiary, returnable to this court on 
or before the 13th day of December, 1963, to show cause, if 
any he can, why a writ of habeas corpus should not issue as 
prayed, with leave hereby gr~nted the said petitioner to file a 
reply thereto within 14 days after the respondent's answer is 
filed. 
page 46 J Reced. 10-28-63 
A. L.L. 
Virginia: In the Supreme Court of Appeals 
I 
* * * * 
ANSWER 
Now comes the respondent; by counsel, and, in conformity 
with the order of this Court of October 17, 1963, fil~s his 
answer to the petition for a writ of habeas corpus and says: 
1. Petitioner has filed a petition for a writ of habeas corpus 
which presents a case for the determination of unrecorded 
matters of fact relating to a 'previous judicial proceeding in 
the Circuit Court of the City of Hampton, Virginia. 
Wherefore, respondent prays that a writ of habeas corpus 
be issued in conformity with the provisions of § 8-598 of the 
Code of Virginia, returnable to the Circuit Court of the City 
of Hampton, Virginia. · 
* * 
C. C. PEYTON, Superintendent of 
the Virginia State Penitentiary 
By: RENO S. HARP, III 
Counsel 
* * * 
page 47 ] In the Suprem~ Court of Appeals held at the 
Supreme Court of Appeals Building in the City 
of Richmond on Thursday the 16th day of January, 1964. 
* * * * * 
On October 28, 1963, came the respondent, by counsel, and 
filed a motion praying that this court issue a writ of habeas 
....... 
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cor'J!US returnable to the Circuit Court of the City of Hampton. 
On consideration whereof, and pursuant to the provisions of 
Code, § 8-598, as amended, a writ of habeas cor'[J'Us is awarded 
Walter Donald Gaddis, to be directed to C. C. Peyton, super-
intendent of the Virginia State Penitentiary, commanding him 
to have the body of the said Walter Donald Gaddis before the 
Circuit Court of the City of Hampton on the :first day of its 
term commencing April 6, 1964, which court shall hear and 
determine the matters set forth in said petition. 
The clerk of this :court shall certify a copy of this order to 
the petitioner, the respondent, the clerk of the Circuit Court of 
the City of Hampton, and to the attorney general of Virginia. 
The service of a copy of this order shall have the same force 
and effect as if a formal writ of habeas corvus were isshed 
and served as required by law. 
* * * * * 
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* * * * * 
IT APPEARING that the said Walter Donald Gaddis has 
been issued a writ of habeas· corptUS by the Supreme Court 
of Appeals of Virginia and that the said writ is returnable 
before the bar of the Circuit Court of the City of Hampton 
on April 6, 1964, and that the said Walte-r Donald Gaddis is 
proceeding in forma pat/J,p·eris, the Court doth appoint Henry 
Kashouty, Esq., as attorney for this indigent person and 
. doth set the cause for hearing on April 13, 1964, at 10 A.M. 
Enter this 28th day of January, 1964 
* * 
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* * 
Filed 4/13/64 
FRANK A. KEARNEY 
Judge 
* * * 
* * * 
F.A.K., Judge 
18 Supreme Court of; Appeals of Virginia 
' 
RETURN AND ANSWER 
Now comes the respondent, by counsel, and produces the 
body of the petitioner before the bar of this Court, and, for 
answer to the petition for a writ of habea;s eor'Pus, says as 
follows: 
1. On July 13, 1961, a warrant was il!lsued charging peti-
tioner with robbery (see, Exhibit I- certified copy of war-
rant). 
2. At the August, 1961 te~ of the grand jury of this Court 
an indictment was returned charging petitioner with robbery 
(see, Exhibit II- certified copy of indictment). 
3. On August 16, 1961, the petitioner, represented by a 
court-appointed attorney, refused to enter a plea, and a plea 
of not guilty was entered for him. He waived trial by jury, 
was tried by the Court, found guilty of robbery, and sentenced 
to serve a term of fifteen ye11rs in the Virginia 'State Peni-
tentiary (see, Exhibit III- certified copy of court order). 
4. Respondent is now detaining petitioner pursuant to the 
aforesaid judgment of this Court. 
5. Respondent denies each :allegation set forth in the peti-
tion for a writ of habeas cor'Pus which is not expressly ad-
mitted, says that petitioner ,was ably, competently, and ef-
fectively represented by his attorney at his trial in this Court, 
and says that petitioner was not denied any of 
page 56 ) his constitutional rights -in connection with the 
aforesaid trial. 
Wherefore, respondent prays that tlie petition for a writ 
of habeas he denied and dismissed. 
* * 
C. C. PEYTON, Superintendent 
of the Virginia State Penitentiary 
By: RENO S. HARP, ill 
* * * 
page 57 )_ ''EXHIBIT I'' 
STATE OF VIRGINIA 
CITY OF HAMPTON 
) To-Wit: 
) 
TO ANY SHERIFF OR POLICE OFFICER: 
No .. ---
Walter Donald Gaddis v. C. C. Peyton, 19 
Superintendent of the Virginia State Penitentiary 
Whereas, Det. L. M. Tatum and Det. Sgt. J. C. Hamrick 
has this .ilay made complaint and information on oath before 
me, William E. Snow (Name) Justice of Peace. (Title) of the 
said City, that Walter D. Gaddis, 204 Herbert Ave. Hampton,. 
Va. in the said City did on the 13th day of July, 1961: Un-
lawfully and Feloniously, rob at gun point Lewis Lerner, 
Employed at Sans Souci Motel, 312 Resort Blvd. Hampton, 
Va. and did take, steal and carry away ($38.00) Thirty-Eight 
Dollars in U. S. currency and a check in the amount of 
($10.00) Ten Dollars. All the property of M. D. Ghivizzani. 
And did rob from Lewis Lerner ($5.00) Five Dollars in U.S. 
currency, against the Peace and dignity of the Commonwealth 
of Virginia. , 
These are, therefore, to command you, in the name of the 
Commonwealth, to apprehend and bring before the Police 
Court of the said City the body (bodies) of the above aecused, 
to answer the said complaint and to be further dealt with 
according to law. And you are also directed to summon: 
------ color Address D 
------ color Address D 
------ color Address D 
------ color Address D 
------ color · Address D 
as witnesses . 
. Given under my hand and seal, this 13th day of July 6, 1961 
WILLIAM E. SNOW, J.P. 
(Title of Issuing Officer) 
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COMMONWEALTH OF VIRGINIA 
City of Hampton, to-wit: 
In the Circuit Court of said City: 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the City of Hampton, Virginia, and now 
attending the Circuit Court of said City at the August Term, 
1961, thereof, upon their oaths present that, Walter Donald 
Gaddis, alias Donald Wayne Gaddis, on the 13th day of July, 
! 
I 
20 Supreme Court o~ Appeals of Virginia . 
1961, in the said City of H~pton, Virginia, on one Lewis· ~ 
Lerner, feloniously did make ~ assault, and by the threat and 
presenting of a deadly weapon and mstrnmentality, to-wit, 
a pistol, him t:P.e said Lewis Lerner in bodily fear ·feloniously 
did put, and money, United States Currency, of the value of 
Five Dollars ($5.00), the de:riominations of which are to the 
Grand Jurors unlmown, the p:foperty of Lewis Lerner; one (1) 
check of the value of Ten Dollars ($10.00) and money, United 
States Currency, of the value of Thirty.:eight Dollars ($38.00), 
the denominations of which are to the Grand Jurors unknown,· 
the goods and chattels, moneY[ and property of Lucille Ghiviz-
zani and Milton Ghivizzani, partners,. trading as Sans· Souci 
Motel; all of the aggregate value of Fifty-three Dollars 
($53.00), from the person a:hd against the will of the said 
Lewis Lerner, then and the~e to-wit, on the day and year 
. aforesaid, in the City aforesaid, feloniously and violently did 
steal, take arid carry away, against the peace and dignity of 
the Oorirmonwealth of Virgini~ 
. ' 
· Upon the testimony of J. C. Hamrick 
·Witness sworn in open Co11rrt and sent to the Grand Jury. 
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Circuit Court of the City of Hampton, Virginia, on ·Wednes-
day, the sixteenth day of A1)lgust, in the year of our Lord 
one thousand nine hundred and. sixty-one. ~ 
COMMONWEALTH 
vs. Felony.,.- Robbery 
DONALD WAYNE GADDIS: 
This day came the Attorney for the Commonwealth and 
Do~ald Wayne Gaddis, who stands indicted of a felony, to-
wit: robbery, on one Lewis 1;Jerner, feloniously did make an 
assault, and by the threat and presenting of a deadly weapon 
and instrumentality, to-wit; ai pistol, him the said Lewis Ler-
ner in bodily fear feloniously did put, who was led to the 
har in the custody of the jailor :of this Court. 
::Whereupon, the Attorney ':for the ·Commonwealth moved 
the' Court to amend the indicitment to :show the name of the 
def~ndant as Walter Donald Gaddis, . alias Donald Wayne 
• "! ' . 
Walter Donald Gaddis v. C. C. Peyton, 21 
Superintendent of the Virginia State Penitentiary 
Gaddis, which motion the Court doth grant, no objection being 
offered by the attorney for the accused. 
Whereupon the accused was arraigned and after private 
consultation with W. J. Ford, counsel heretofore appointed 
by the.· Court, entered no plea; whereupon the Court on his 
behalf entered a plea of not guilty, and thereupon the accused 
after having been first advised by his attorney, waived trial 
by jury and with the concurrence of the Attorney for the 
Commonwealth and the Court, here entered .of record, the 
Court proceeded to hear and determine the case without the 
intervention of a jury, as provided by law, and having heard 
the evidence of the Commonwealth, the accused by his counsel 
moved the Court to strike the evidence, which motion the 
Court 1doth over-rule, and having heard the remainder of the 
evidence doth find the accused guilty of robbery, on one Lewis 
Lerner, feloniously did make' an assault, and by the threat and 
presenting of a deadly weapon and instrumentality, to-wit, 
a pistol, him the said Lewis Lerner in bodily fear feloniously 
· did put, as charged in the indictment, and ascer-
page 59A ) tains his punishment to be Fifteen (15) years 
in the state penitentiary. 
And it being demanded of the accused if anything for him-
self he had or knew to say why judgment should not be pro-
nounced against him according to law, and nothing being 
offered or alleged in delay of judgment, it is accordingly the 
judgment of this Court that the said Walter Donald Gaddis, 
alias Donald Wayne Gaddis, be and he is hereby sentenced 
to confinement in the penitentiary of this Commonwealth for 
the term of Fifteen ( 15) years, the period by the Court as-
certained as aforesaid, and that the Commonwealth of Vir-
ginia do recover against the said Walter Donald Gaddis, alias 
Donald Wayne Gaddis, its costs by it about its prosecution 
in this behalf expended. 
And it is further ordered that as soon as possible after the 
. entry of this order the prisoner be removed and safely con-
veyed according to law from the jail of this Court to the said 
penitentiary, therein to be kept, confin,ed and treated in the 
manner provided by law. 
The Court orders that the prisoner be allowed credit for 
the time spent in jail awaiting trial. The Court certifies that 
at all times during the trial of this case the accused was per-
sonally present. 
22 Supreme Court ot Appeals of Virginia 
i 
The Court certifies that the prisoner has been confined in 
. the jail of this Court from the 13th day of July, 1961, to the 
16th day of August, 1961, on this charge. 
· The Court doth direct that the exhibits be returned to the 
complaining witness. · . 
And the prisoner is remanded to jail. 
A copr, Teste : 
C. :M:. GIBSON, Clerk 
By EARLYNE H. MILLER 
Deputy Clerk 
* * * * * 
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* * * * * 
Now comes the Petitioner, Walter Donald Gaddis, by Coun-
sel, pursuant to a writ of habeas corpus awarded said Peti-
tioner by the Supreme Court of Appeals of Virginia, return-
. able to the Circuit Court for the City of Hampton, at its 
term commencing April 6, 1964, for determination of the 
matters set forth in said petition, and by leave of Court 
allowing said petition to be amended, amends said petition 
by adding to Roman Numeral "ill Allegations;" the follow-
ing paragraph: · 
(8) (Petitioner alleges that) he was found guilty of rob-
.bery on August 16, 1961, by the CircUit Court for the City of 
Hampton on the basis of the introductio:Q. of unconstitutional-
ly obtained evidence in violation of Section 1, of the Four-
teenth Amendment of the Constitution of the United States, 
in that said evidence was optained without a valid search 
warrant and by means of an unreasonable search and seizure. 
* * 
WALTER DONALD GADDIS 
By HENRY DAVID KASHOUTY 
Counsel · 
* * * 
Walter Donald Gaddis v. C. C. Peyton, 23 
· Superintendent of the Virginia State Penitentiary . 
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* * * * * 
C. M. GIBSON, Clerk 
1964 APR 22 AM 9 :22 
Book# . . PAGE #---
CITY OF HAMPTON, VA. 
* * * * * 
page 67 ) 
* * * * * 
AMENDED ANSWER 
Now comes the respondent, by counsel, and, for answer to 
the amendment to the petition for a writ of habeas corpus, 
says as follows : 
1. Respondent denies that petitioner was convicted in this 
Court on the basis of evidence which had been obtained in 
violation of his constitutional rights. 
Wherefore, respondent prays that the petition for a writ 
of habeas corpus be denied and dismissed. 
* * 
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* * 
Filed 
C. C. PEYTON, Superintendent 
of the Virginia State Penitentiary 






C. M. GIBSON, Clerk 
C. ROGERS 
24 Supreme Court of1 Appeals of Virginia 
1964 MAY 23 AM 10 :01 
Book# Page# 
CITY OF HAMPTON, VA. 
* * * * * 
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It is stipulated and agreed between counsel that the evi-
dence seized on July 13, 1961, at 204 Herbert Avenue, Hamp-
ton, Virginia, was admitted into evidence at the trial of this 
petitioner on August 16, 1961, in the Circuit Court for the 
. City of Hampton, Virginia; • and that said seized . evidence 
was used by the Commonwealth as the basis upon which a 
. penitentiary sentence was imposed upon the petitioner. 
RENO S. HARP, III 
Counsel for Respondent 
HENRY D. KASHOUTY 
Counsel for Petitioner 
1964 DEC 21 AM 9 :59 
C. M._ GIBSON, Clerk 
Book # Page #-,---
CITY OF HAMPTON, VA. 
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* * * * * 
ORDER 
This proceeding came on to be heard on June 9, 1964, upon 
the petition and amended petition for a writ of habeas corpus 
of Walter Donald Gaddis and the return and answer and the 
amended answer ·of the respondent, the petitioner appearing 
in person and by Henry D. J{ashouty, an attorney who was 
previously appointed by this Court to represent him, and the 
_ Walter Donald Gaddis 'V. C. C. Peyton, 25 
Superintendent of the Virginia State Penitentiary 
respondent -appearing by Reno S. Harp, III, Assistant At-
torney General. 
Whereupon, the Court heard the evidence and argument 
of counsel, and, upon mature consideration thereof, doth .find 
that petitioner is presently detained pursuant to a judgment 
of this Court of August 16, 1961, wherein petitioner was 
sentenced to serve a term of fifteen years in the Virginia 
State Penitentiary, having been convicted of robbery; that 
petitioner asserts that certain evidence was introduced at 
his trial in this Court on August 16, 1961, which had been 
obtained by means of an illegal search and seizure, and con-
sequently in violation of his constitutional rights; that the 
police officers of the City of Hampton, Virginia, searched the 
second floor of the premises known as 204 Herbert Avenue, 
Hanipton, Virginia, on July 13, 1961; that petitioner was 
found in the front room of said apartment and Robert E. 
Murray was found in the bedroom of said apart-
page 75 ] ment; that the police officers /searched said prem-
ises and obtained certain eviQ.ence; that said police 
officers placed petitioner under arrest after .finding said evi-
dence; that said evidence was introduced at the petitioner's 
trial in this Court on August 16, 1961 and constituted the 
basis for petitioner's conviction and incarceration; that sai_d 
articles were obtained legally and properly, and in a manner 
not violative of petitio~er's constitutional rights; and that 
petitioner was, therefore, not denied any of his constitutional 
rights in connection with his trial in this Court. 
For the foregoing reasons, the Court is of opinion that the 
writ should not issue as prayed. 
It is, therefore, adjudged and ordered that the petition for 
a writ of habeas corpus be, and is hereby, denied ap.d d;is-
missed, and the writ discharged, and the petitioner remanded 
to the custody of the Superintendent of the Virginia State· 
Penitentiary, to all of which action of the Court, the peti-
tioner, by counsel, objects and excepts. 
Let the Clerk of this Court certify a copy of this order 
to the petitioner, the respondent, and the Attorney General_ 
· of Virginia. 
Entered this 21st day of December, 1964. 
EDGART MASSENBURG 
Judge Designate 
26 Supreme Court of Appeals of Virginia 
I ask for this: 
RENO S. HARP, III 
Counsel for Respondent 
Seen and objected to: 
HENRY D. KASHOUTY 
Counsel for Petitioner 
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* * * * 
NOTICE OF APPEAL 
AND 
ASSIGNMENT OF ERROR. 
* 
To the Honorable C. M. Gibson, Clerk of the Circurit Court 
for the City of Hampto.n: 
Counsel for the Petitioner in the above styled case in the 
Circuit Court for the City of Hampton, Virginia, hereby gives 
Notice of Appeal from the judgment entered in this case on 
December 21, 1964, and sets forth the following Assignments 
of Error all of which are predicated on a violation of rights 
guaranteed under the Federal and State Constitution: 
That the Trial Court Erred: 
1. In its failure to find that the search of the premises 
located at 204 Herbert Avenue, Hampton, Virginia, occupied 
by the Petitioner was in violation of the Constitution because 
it was conducted without a search warrant, not as an incident 
to arrest; and the record shows no exceptional circumstances 
justifying such a search. 
2. In its failure to find that the evidence seized as a result 
of an unconstitutional search was us.ed by the State as the 
basis for convicting and sentencing the Petitioner and that 
Petitioner is presently confined and in violation of the Con-
stitution because the Fourteenth Amendment, as construed 
! 
Walter Donald Gaddis v. C. C. Peyton, 27 
Superintendent of the Virginia State Penitentiary 
in Ma.pp v. Ohio, forbids a state to use illegally seized evi-
dence to imprison a person. 
WALTER DONALD GADDIS 
page 77 ) By: HENRY D. KASHOUTY 
* * * * * 
C. M. GIBSON, Clerk 
1964 DEC 21 PM 4 :39 
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* * * * * 
AFFIDAVIT 
I, Walter Donald Gaddis, being first duly sworn, depose 
and say: 
1. That I am the Petitioner in the above entitled cause; 
2. That this affidavit is submitted pursuant to Section 19.1-
289 of the Co·de of Virgilrvi,a; 
3. That I am unable to pay, or to secure to be paid, the 
costs of printing the record in this case. 
WALTERDONALD GADDIS 
Subscribed and sworn to before m , 
a notary public, in and for the City and State aforesaid, this 
8th day of February, 1965 
My Commission expires 10/5/67 
O.W.BARNES 
Notary Public 
C. M. GffiSON, Clerk 
1965 FEB 22 AM 9 :15 . 
28 Supreme Court o~ Appeals of. Virginia 
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* * * * * 
I, Nelson T. Overton, Judge of the Circuit Court for the 
City of Hampton, do certifr that I have investigated ·the · 
financial status of Walter Donald Gaddis, t~e above-named 
Petitioner, and I am of the opinion that he is unable to pay, 
or to secure to be paid, the ~costs of printing the record in 
this case. i 
Dated at Hampton, Virginia, this 25th day of February, 
1965. . 
* * 
NELSON T. OVERTON 
Judge 
* * * 
Stenographic Report of all the testimony, together with 
all the motions, objections, a:nd exceptions on the part of the 
respective parties, the action of the Court in respect thereto, 
and all other incidents during the trial of the case of Walter 
Dowald Gaddis v. 0. C. Peyton, Sup·eri;ntendent of the Vir-
ginia State Perdtentiary, triad in the Circuit Court for the 
. City of Hampton, Virginia, on the 9th day of,June, 1964, 
before the Honorable Frank A. Kearney,. Judge of the said 
Court. 
PRESENT: 
MR. HENRY D. KASHOUTY, 
Attorney for Petitioner. 
' 
MR. RENO S. HARP, ill, 
Assistant Attorney General. 
* . * * * 
page 3 ] Court: We have the matter of Walter Donald 
Gaddis v. C,. 0. Peyton. 
Mr. Kashouty: Petitioner is ready, your Honor. 
Mr. Harp: We are ready, your Honor. 
Mr. Kashouty: Your Honor, I think the witnesses for the 
. J 
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Su:Rerintendent of the Virginia State Penitentiary 
'v 
Mr. Lowis R. Lerner 
Petitioner are just about the same as the witnesses for the 
Respondent. 
Court: Let's call up all witnesses and have them sworn. 
(Atthis time Mr. Walter J. Ford, Mr. Louis R. Lerner, Sgt. 
Hamrick; Sgt. Tatum, Lt. Epling, Sheriff Anderson, and Mr. 
H. Hunt, were duly called and sworn as witnesses). 
Court: Do you want the witnesses separated¥ 
Mr. Kashouty: Yes, your Honor. 
(The witnesses were then excluded from the Courtroom). 
(The Court Reporter was duly sworn). 
(The Attorneys for both sides then presented their opening 
statements to the Court). 
Mr. Kashouty: At this point I would like to re-
page 4 J quest a stipulation that the files of this Court do 
not contain a search warrant, nor do they con-
tain an affidavit which had been filed requesting a search 
warrant. Would you agree to stipulate that? · · 
Mr. Harp: Sure. 
Mr. ~ashouty: Call Mr. Lerner. 
MR. LOUIS R. LERNER, 
called as a witness on behalf of the Petitioner, being first duly 
sworn, testified as folJows: 
DIRECT EXAMINATION 
By Mr. Kashouty: 
Q. Please state your name, your age, residence and occupa-
tion, for the Court. 
A. Louis R. Lerner, age 20, 215 East Cummings Avenue,· 
Hampton. Salesman. 
Q. Mr. Lerner, on or about July 13, 1961, where were you 
employed? . 
A. At the Sans Souci Motel. 
A. Were you on duty on. that date in the early hours of the 
morning, say from 12 :00 or beyond that? 
30 Supreme Court or Appeals of Virginia 
Sgtf J. G. Hamrick 
A. Yes, sir. 
Q. State what occurred on that occasion. 
Mr. Harp: I think we are getting right into the 
page 5 ] faJcts of the triaJ:itself, and I don't think that is 
proper on Habeas Corpus. We would refer, your 
Honor, to the recent decision of the Supreme Court in the 
case of G'IJIMIJi;n,gham v. Hayes, where the Court of Appeals 
pointed out (202 Va. 226) that the purpose of the writ is not 
to retry the case, and I don't think this is proper evidence in 
this proceeding. 
Mr. Kashouty: My purpose in having this evidence pro-
duced is not to show irregularities of the proceeding itself, 
which I would agree should not be raised on Habe{I)S Corpus 
petition, but to show that the only evidence against the peti-
. tioner was certain items found by means of illegal search 
and seizure, and that the complaining witness, or the victim 
in this particular robbery, was not able in any way to identify 
the person or persons who committed the robbery; so I am 
aiming at establishing by his testimony, the fact that the only 
evidence was that certain items were found in an apartment 
and illegally seized, and this was the sole basis for the con-
viction. "' 
Mr. Harp: If the Court please, I would be wiliing to stipu-
late that this man was unable to identify him because I know 
he COlildn 't. I would be delighted to stipulate 
page 6 ] that if the Court feels it is material. 
Mr. Kashouty: If you are willing to stipulate 
that his testimony could in no way identify his,man-
Mr. Harp: I will stipulate that insofar as it is material. 
Mr. Kashouty: I have no further questions of this· witness·. 
Mr. Harp: No questions. 
Court: You may take a seat in the Court. 
SGT. J. C. HAMRICK, _ 
called as a witness by the Petitioner, being first duly sworn, 
testified as follows: 
DffiECT EXAMINATION 
By Mr. Kashouty: 
Q. Would you state your name, occupation, for the Court 
!. 
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Superintendent of the Virginia State Penitentiary 
But~ J. C. Ha'YM'ick 
please. 
A. J. C. Hamrick, Sergeant of the Hampton Police De-
partment Detective Bureau. 
Q. Mr. Hamrick, were you so employed on July 12 and 13, 
of 1961? · 
A. Yes, sir". 
Q. Were you on duty on July 12 . and 13, 
page 7 ) somewhere around midnight, or shortly there-
after? 
A. Yes, sir. 
Q. And as a result of being on duty, did you have occa_sion 
to investigate a call from the Sans Souci Motel relative to a 
robbery? 
A. Yes, sir. , 
Q. Would you state what you did from the time you received 
the call? 
A. I went to the Sans Souci Motel and interviewed the 
night manager and found what was taken, and description 
of the subject. We immediately looked around the immediate 
area of the motel, and as a result, we went to 205 Herbert 
Avenu~. 
Q. Went to where Y 
A. 205 Herbert Avenue. 
Q. You are sure that is not 204 Y 
A. I will have to refresh my memory a little bit, I could 
be wrong - (pause) 
Mr. Kashouty: We can pass that by for the time being, your 
Honor. 
Court: Let's let him find it. 
A. 204 Herbert Avenue is correct. 
Q. What time did you receive the call Y 
· A. 1 :23 a.m. 
Q. How long were you at the Sans Souci 
page 8 ) · Motel making your investigation Y 
A. I would say about five minutes. 
Q. You questioned the complainant for about five minutesT 
A. Approximately five minutes, yes,·sir. 
Q. Who was with you on that occasion Y 
: 
I 
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A. I believe it was Captain Champion, Lt. Champion at 
that time. 
Q. Did you both question -:- were you both in the motel at 
the same time questioning Mr.' Lerner Y 
A. I can'tsay. · _ 
Q. And after you were there five minutes questioning Mr. 
Lerner, where did you goY , 
A. We searched the immediate area of the motel to see if 
there was any physical evidence of the crime, and didn't find 
any, and went to the address on Herbert Avenue, 204 Herbert 
Avenue. 
· Q. Why did you go to the address, 204 Herbert Avenue¥ 
A. We knew Bobby Murray lived at this address, and we 
had previous information there was going to be a robbery 
pulled in. Hampton. ' · 
Q. You had previous informaifon Y 
A. Yes, sir. : 
Q. Was that as specific as your information 
page 9 ) was! 
A. Yes. 
Q. Did your information in any way involve Bobby Mur-
ray! 
A. He was one of the ones that was going to pull an armed 
robbery, yes, sir. . 
Q. Was the information received as a result of an in-
formant! 
Mr. Harp: I don't think that is material how they got the 
information, if your Honor please. 
Court: I don't think it is material. 
Mr. Kashouty: Your .tionor, the scope of the area of search 
and seizure deals with the ;reliability of evidence received 
by ilie police authorities in. 1 their going ahead and relying 
on that information. 
Court: How could that make any difference who told them Y 
Mr. Kashouty: I don't know what the evidence will develop 
in this particular way, but I would say it would make a dif-
ference who told them as to whether or not any of the police 
authorities could .have been considered as having 
page 10 ] proper cause. 
Court: I don't think so. You asked him where 
. , 
l:ii 
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Superintendent of the Virginia State Penitentiary 
Bgt,. J. G. HOIYM'ick 
he got the information and he told you he got it, it was re-
ported to them that Murray was to be involved in this thing. 
I am not going to sit here and let you tell them who told you 
or where it came from and how reliable it is, and that kind of 
information. This doesn't make sense to me. It isn't evidence . 
Mr. Kashouty: I would like· to respectfully except to the 
ruling of the Court. 
Q. Officer Hamrick, you did not get a search warrant as 
a result of the information given to you, is that correct Y 
A. Yes, sir, I had a s::: ~rrant :iiJ. my .possessie. 
Q. ~ ou had a sea:r,:®...wt . Y 
A. ~:-·-··"·-
. Q. T~-~~c4 .. 1.his.-...par:ticuJ.a:r.re.~idepe.e,. 21l! f[erpert Aye-
nueY 
A. Yes, sir. ' 
Q. What did you do .~th the search warrant after that Y . 
A. I couldii-'f.fei1 you. The normal -~llin,g tg . qq_j_s si!¥ 
it, put the amounf'o.f recovered property on the 
page 11 } back of it and turn it in. 
· Q. From whont did you obtain the search war-
rantY 
A. I don't remember. 
Q. You don't remember Y 
A. No, sir. 
Q. When you went to 204 Herbert Avenue, what did you 
doY 
A. Knocked on the door. 
Q. Did anyone answer! 
A. Yes, sir, Walter Gaddis. 
Q. Walter Gaddis answered the door! 
A. Yes, sir. .. 
Q. Did you tell him you had!!- search warrant f 
A. Yes, sir. . 
Q. Did you let him read the search warrantY 
A. I don't believe so. 
Q. After you told hini you had a search warrant, you pro-
ceeded to search the premises f 
A. I didn't tell Walter Gaddis I had a search warrant, I 
.knew Bobby Murray lived there and asked for him and told 
34 . Supreme Court of Appeals of Virginia 
Sgt,.J. C. Hamrick 
him we had a search warrant. 
Q. Did you say anything to Walter Gaddis when you an-
swered the door? 
page 12 ) A. If I did, I d.on 't recall. 
Q. After you entered the apartment, did you 
see Bobby Murray in the front room, the first room you 
entered? 
A. In the bedroom in the back. 
Q. Walter Gaddis was alone in the front room, is that 
correct? 
A. Yes. 
Q. Did you make any statement to him? 
A. To Walter Gaddis? 
Q. That is right? 
A. When I first went in? - If I did, I do:h 't recall it. I· 
believe I asked if Bobby Murray was there. I am not positive 
of that, but I knew Murray lived there and I am pretty sure 
I did~ . 
Q. All right, so you went into the bedroom and found Bobby 
Murray, is that soT 
A. Yes, sir. 
Q. How did you find him, in what condition, asleep or 
awake¥ 
A. He was in the bed 7 
Q. Was he sleeping¥ 
A. He was awake. 
Q. What did you say to him? 
A. Well while talking to him, I don't rem em-
page 13 ) ·her the conversation we had with him, but right 
then while talking with him I saw a paper bag 
laying on the bed; I picked the paper bag up and in the paper 
bag was a twenty-five automatic. 
Q. In what? 
A. In the paper bag was a twenty-five automatic pistol. 
Q. Did you advise Bobby· Murray that you had a search 
warrant? 
A. I would say I did. I don't remember specifically. 
Q. Before you went very far, you saw the paper bag and 
picked it up 7 · 
A. Yes, sir. 
Q. At what point did you place Bobby Murray and Walter 
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Gaddis under arrest Y · 1 
A. I placed Walter Gaddis der arrest after I talked to 
Robert Murray. 
Q. When you brought them own to police headquarters Y 
A. Yes, before I brought the to police headquarters. 
Q. Then you brought them to police headquarters Y 
A. Yes, sir. 
page 14 ] Q. And you wen to the Justice of the Peace 
and procured a wa rant of arrest charging them 
with a crime, is that correct? 
A. Yes, sir. 
Q. How long after you too them down to police head-
quarters did you get the warrant of arrest? 
A. I would say somewhere around 3 :30. 
· Q. 3:30 a.m.Y 
A. Yes, sir, about two hours later. 
Q. Do you recall what the search warrant stated Y 
A. No, sir, I don't. 
Q. Do you recall who signed the affidavit for the search 
warrantY 
A. No, sir.- Your Honor, can I clear up one thing nowY 
Court: Yes, sir. 
A. As a result of this information, this information we 
received on Bobby Murray was the result of another alleged 
robbery in Hampton, a previous one to this one. We knew 
he was living at 204 Herbert Avenue and we were going there 
on this night anyhow, and the search warrant was given to 
me, I believe, when I come to work by the man I relieved. 
I am not positive of that, but I know I had a s-earch war-
rant, and I am pretty sure the search warrant 
page 15 ] was obtained by somebody else on information 
that they had previous to me coming to work. 
Q. Then, Officer Hamrick, your search warrant said nothing 
about one, Walter Donald Gaddis, is that correct? 
A. I didn't know he was going to be there, no, sir, and I 
don't believe anybody else did. · 
Q. As a result; the warrant said nothing aboutiU 
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Mr. Kashouty: Your witne~s. 
CROSS EXAMINATION 
By Mr. Harp: : 
Q. Is it my understandin!g, Officer, you had information 
that a robbery was to be committed that evening in the City 
of Hampton, is that right? 
A. Not particularly that evening. 
Q. Let me ask you this, did you have information that Mr. 
Murray was going to coiiUI1it a robbery in the foreseeable 
future? 
A, Yes, sir.. . 
Q. Were yoil. aware of the :manner in which he operates, his 
modus opre·randi? · 
A. Yes, sir. 
Q. Did the mod!us operlllfUlti. of the robbery of 
page 16 ] the .Sans Souci jibe with the way Mr. Murray 
was believe to be operating? 
A. Yes, sir. 
Q. Is this the reason you went to his home? 
A. That and information we had prior, yes, sir. 
Q. Mter you had been admitted, did you place both Mr. 
Gaddis and Mr. Murray under arrest? 
A. Yes, sir. · 
Q. And after they had been placed under arrest, (ij.d you · 
search the apartment? 
A. Yes, sir. 
Q. And you state that the search warrant you had was not " 
procured with reference to :the robbery of . the Sans Souci 
Motel! : 
A. No, sir. · 
Mr. Harp: That is all. 
Mr. Kashouty: I would like to ask one further question. 
REDffiECT EXAMINATION 
By Mr. Kashouty: 
Q. You said you were fa:p1iliar with the modus op·erandi 
of Bobby Murray. What is th~t modus O@·erandi? 
I 
' \ \ 
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A. Well he always used two people, one waits outside and 
looks for the other, and he calls it, hawks. 
Court: He calls it whaU 
page 17 ) A. Hawks -that is, lookout. 
Q. Is that his method of operation! 
A. Plus the other stuff. I talked to Bobby Murray and he 
told me he was suspected of s·everal other armed robberies 
that was never proved on him, that was operating in this 
same manner. 
Q. What particular robbery was he convicted of that dis-
closed this method of operation? 
A. That he was convicted of! 
Q. Yes, sir! 
~. Notany. 
Mr. Kashouty: That is all. 
~\ . RECROSS EXAMINATION ?w Mr. Harp: 
1Q. He was convicted of this 
\ Yes, sir. 
\Harp: That is all. 
t: Step down. 
\ 
charge, was he not Y 
~~ ..uo. uty: I would like to request that I would have 
· · 'examine the witness as an adverse witness, as 
': '·.hostile witness. · 
'\(ourt: Which witness Y · · 
',r. Kashouty: Mr. Hamrick and the other po-
~~r reason for thaU 
·· ... lll I think they would just naturally be 
of the petitioner. 
y are police officers T 
\ 
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Mr. Kashouty: No, sir, because it possibly has been demon-
strated that they had a proper basis, legal basis for making 
the arrest and bringing the evidence into Court, and with 
alleging improper conduct, I am stating it would be natural 
that the interest would be adverse and hostile to the peti-
tioner. 
Court: No, sir, you have .to prove that they are. __.:You 
are through examining Officer Hamrick, now you want to 
go back? 
Mr. Kashouty: No, sir, I merely wanted to so state -
Court: Don't you think you ought to make that motion 
first Y 
Mr. Kashouty: Yes, sir. 
page 19 } Court: All right, sir. 
Mr. Kashouty: Call Detective Tatum, please. 
SGT. L. M. TATUM, 
called as a witness by the Petitioner, being first duly sworn, 
testified as follows : 
DffiECT EXAMINATION 
By Mr. Kashouty: 
Q. would you state your name and occupation to 
Court. 
A. L. M. Tatum, Sergeant, Hampton Police Departml 
Q. Mr. Tatum, were you so employed on July 12 anq' 
1961 T ' / 
A. Yes, sir, I was. . 
Q. Did you have occasion to investigate a robber' 
took place at the Sans Souci Motel on July 13 Y • 
A. No, sir, I didn't. At that particular time I wa;./ 
recruit in the Detective Bureau and was not ex~ 
investigation. I did participate in some parts of 
gation, but just a fraction. • / 
Q. Did you go to the residence at 204 H'i 
make the ar~est with Mr. Hamrick? / 
A. Yes, su. . · I 
Q. Do you recall what haJ 
page 20 } to 204 Herbert Avenue? 
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structed by Sgt. Hamrick to make a search of the front room 
and the area where the TV and couch was, and I uncovered 
what appeared to be a cash drawer underneath the television 
set in his living room. 
Q. Did you proceed to make your search immediately upon 
going into the apartment? 
A. No, sir, I waited for instruction from Sgt. Hamrick. 
Q. How did you gain admittance to this apartment? This 
was an upstairs apartment, was it not! 
A. Yes, sir. - I cannot actually recall just how the en-
trance was gained. 
Q. Do you recall whether or not either you or Sgt. Hamrick 
had a search warrant! 
A. I do recall that we had a search warrant, yes. 
Q. Who had the search warrant? 
A. I had given the search warrant to Sgt. Hamrick at one 
point that night or early morning, but how I obtained that 
search warrant, I don't recall. I did not take it out. Someone 
had given it to me or asked me to hold it for some purpose. 
Q. Who gave it to you! 
page 21 } A. I don't recall. I have been trjing to re-
member. 
Q. Did you read the search warrant! 
A. No. No, I did not. 
Q. Did you have instructions when you were handed the 
search warrant¥ 
A; As far as I can recall, it was just given to me to hold 
until later on in the morning. 
Q. Wha;t time was it you received the search warrant! 
A. The exact time I don't recall, but it was right after 
going on the shift. I believe we were on the midnight shift 
at that time. 
Q. Right after midnight! 
A. As I recall- I am not very sure. 
Q. Would that be on July 13 Y 
A. Yes, sir. · 
Q. The morning you made the investigation? 
A. Yes, sir. 
Q. Do you recall what was said immediately upon your 
entrance into the apartment with Sgt. Hamrick? 
i 
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A. No, sir, I do not. 
Q. Did youquestion Walter Donald Gaddis? 
A. Not to my knowledge. · 
Q. Did you plllce him under arrest T 
page 22 J A. No, sir. 
Q. Did Sgt. :Hamrick in your prese:rice T 
A. I cannot recall. 
Q. To whom was the search warrant shown upon your ad-· 
mittance into the apartment? · 
A. I cannot recall that either. It was a new experience for 
me since I was very green at that particular time. 
Q. Did either you or Sgt. Hamrick know the name or ident-
ity of Walter Donald Gaddis when you first went into the 
· apartment? 
A. I can't honestly say. I did not. 
Q. You did not? 
A. No, sir. 
Q. Did you know the identi~y of Bobby Murray? 
A. No, sir. 
Q. D~d Sgt. Hamrick, from what was said in your presence? 
I 
Mr. Harp: Objection. I 'don't see1 how he could know what 
Sgt. Hamrick knew. If he did, it would be hearsay. 
Mr. Kashouty: I withdraw the question. 
Q. Did Sgt. Hamrick say :anything in reference to Bobby 
. Murray in the apartment - . 
page 23 J Mr. Harp: Sarne objection. That is hearsay. 
Sgt. Hamrick te'sti:fied what was said. I don't 
think this gentleman can. ' 
Q. Then actually you don't, recall too much about the whole 
affair. Do you know what h~ppened to the search warrant? 
A. No, sir, I do not. 
Mr. Kashouty: Thank you. 
CROSS EXAMINATION 
By Mr. Harp: : 
Q. A.s a matter of fact, Sergeant, you were just sort of 
along for the ride, weren't you? 
A. Yes, sir. 
,) 
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-Q. This was a new experience for you, isn't that correct? 
A. Yes, sir. 
REDffiECT EXAMINATION 
By Mr. Kashouty: 
Q. Was John Epling along on that occasion! 
A. I don't recall him being -there w.hen we first arrived, no, 
sir. 
Q. Did he arrive at any time thereafter! 
A. I can't honestly say he did or not. 
Mr. Kashouty: That is all. - Would you call John Epling. 
page 24 ] LT. JOHN EPLING, 
called as a witness by the Petitioner, being first 
duly sworn, testified as follows : · 
DffiECT EXAMINATION 
By Mr. Kashouty: 
Q. Would you state your name, occupation .and: residence, . 
please. 
A. John Epling, Detective Lieutenant, Police Department 
of Newport News. Home Address, 16 Twin Oaks Drive, 
Hampton, Virginia. 
Q. On July 13, 1961, were you employed with the Newport 
News Police Department! 
A. Yes, sir, I was. 
Q. Did you have occasion to take part in an investigation 
of a robbery which occurred i:n the Sans Souci Motel at Buck-
roe Beach! 
A. No, sir. 
Q. Did you: have any connection· at all with that case! 
A. No, sir, in cOnnection with that case, i did not. 
Q, You had connection with another case involving one of · 
the defendants Y 
A. No, sir. In connection with Walter Donald Gaddis, there 
was a warrant on file for him for jail bre~g in New-
j 
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port News, and on the 19th of July I came to 
page 25 ) Hampton Jail and picked him up on the warrant 
for jail breaking, and he was taken to Newport 
News on that date and tried on July 21. 
Q. What was that date he was picked up! 
A. Picked up on July 19. · 
Q. But you know nothing about the robbery at Buckroe 
BeachY · 
·A. No, sir, that is the only thing I know about. 
Mr. Kashouty: Your witness. 
Mr. Harp: No questions. 
Court: Step down, please. 
WALTER DONALD GADDIS, 
called as a witness on his oWn. behalf, being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION 
By Mr. Kashouty: 
Q. Your name is Walter Donald Gaddis, is that correct! 
A. Yes, sir. · 
Q. And you were convicted of robbery of the Sans Souci 
Motel on August 17, 1961, is that correct! 
A That is right. 
Court: August 17 7 
page 26 ) Mr. Kashouty :I think that is correct. 
Court: The officer said July. 
Mr. Kashouty: That is the date of the occurrence, but the 
trial was on the 16th or 17th of August. 
Court : All right. ' 
Q. On the night of July 12 and early morning of July 13, 
did you have occasion to be at 204 Herbert Avenue! 
A. Yes, sir. 
Mr. Harp: I can't hear you. 
A. Yes, sir. 
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Q. While you were there did you have occasion to come 
into contact with the police officer, Officer Hamrick! 
A. Yes, sir. 
, Q. Explain what happened. 
A. I was laying on the couch and Mr. Hamrick come in, 
shook me, and told me he got a search warrant, and asked 
me was I there alone, and I told him, yes, that I was. 
Q. Why did you tell him you were alone Y 
A. Because I had to come back to the apartment previously 
drinking, and went to lay down. 
· Q. Did you think you were alone Y · 
A. Yes, sir. 
page 27 ] Q. Did you know that Bobby Murray was in 
the bedroom Y 
A. No, sir. 
Q. Did you read the search warrantY 
A. No, sir. 
Q. Did he show you the search warrantY 
A. He showed me a piece of paper in his hand. 
Q. What did that piece of paper look like! 
A. Piece of yellow paper. 
Q. Was it folded Y 
A. I couldn't recognize whether it was folded or not. 
Q. Were the words, ''You are under arrest,'' or anything 
similar used during the course of the time the police officers 
were there! 
A. No, sir, not that I recall. 
Q. How long were the police officers there before you were 
taken downtown to police headquarters Y 
A. They was there about ten minutes, ten or fifteen minutes. 
Q. Ten or fifteen Y 
A. They sent me on downtown with one of the officers. 
Q. During the time they were there in the 
page 28 ] apartment; what did they do Y 
A. Mr. Hamrick, he went to the bedroom and 
this other detective stayed where I was at, and another detec-
tive started searching the house ; and Mr. Hamrick come back 
out and talked to another detective a little bit, and he come 
back and asked me, ''I thought you said you were by yourself.'' 
I told him I was, and then he told me . to go in the kitchen and 
I 
I 
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the· detective searched the :kitchen and come back in the 
living room and pulled the ~elevision out and found a cash 
box and went around pickirig up some clothes which I had 
never seen before. ' · 
Q. Whose apartment was ;this 7 
A. It belonged to Robert Murray's brother-in-law. 
Q. How many times had y~m been there prior to this timeT 
A. Twice. · 
Q. On other dar-a or the sar,ne day! 
A. The same day. · 
· Q. Had you been in that apartment any time prior to that 
day! . · 
A. No, sir. 
Court: What did you say!: 
A. No, sir. 
Q. Thatis the :first time! . 
page 29 ) A. I was· ther~ on the 12th and late that night. 
Q. When you l~ft the apartment with the police 
officers, what did they take wi~h them, if anything! , 
A. Some pants, gloves, W:omen 's stockings, and shirts. 
Mr. Kashouty: Your witne~;~s. 
I 
CROSS E¥MINATION 
By Mr. Harp: . 
Q. Did you prepare this petition! 
A. No, sir. : 
Q. Did someone prepare it for you Y 
A. Yes, sir. ' 
Q. You signed it! 
A. Yes, sir. 
Q. Did you read it before yqu signed it Y 
A. I couldn't read too m~ch too good, but the· man that 
wrote it read it to me. ' 
· Q. Who wrote it! 
A. Vernon Goodson. . 
Q. -you can read and write ~n 't you Y 
A .. Pretty fair. : 
'J . 
Walter Donald Gaddis v. C. C. Peyton, 45 
Superintendent of the Virginia State Penitentiary 
Walter Donald Gaddis 
Q. As a matter of fact you completed eighth grade in school T 
A. No, I didn't complete it. 
page 30 ] Q. Did you start iU 
A. Yes, sir. . 
Q. But you didn't read what was in this petition before 
you signed itT 
A. I didn't read it, the man that prepared it read it to me. 
Q. So you know what was in it? 
A. I don't remember everything. 
Q. At that time you knew? 
Mr. Kashouty: I don't mean to interrupt, but the Writ has 
already been issued by the Supreme Court of Appeals -
Court: I don't know what the purpose of the examination is. 
Mr. Harp: He answered enough questions. That is all. 
Mr. Kashouty: That is the petitioner 'H case, your Honor. 
Mr. Harp : Respondent does not desire to put on any evi-
dence. We will rest. 
Court: All right, sir. 
(At this time, Attorney for Petitioner presented his final 
argument to the Court). 
(The Assistant Attorney General then re-
page 31 ) sponded with· his final argument to the Court, 
which included the following): 
Mr. Harp: - We take the position the petitioner has failed 
in this because he never showed that the evidence seized was 
introduced from the time of the trial up to this time, and that 
it was responsible for his conviction, and we would ask that 
the petition be denied. 
Mr. Kashouty: I think the basis of the stipulation was that 
we said this, in the line of testimony we were attempting to 
develop in the first instance, that the only testimony convicting 
the man was the circumstantial evidence found in the apart-
ment, and for that reason they stipulated the testimony of Mr. 
Lerner would establish that he could not identify anyone. 
46 Supreme Court of Appeals of Virginia , 
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(Mr. Kashouty then condluded his :final argument to the 
Court). 
Court: Motion for Writ of Error is denied, and I think 
the search and arrest and ~eizure was reasonable and I Elo 
hold. 
I 
(The Court then adjourned). 
Legal and timely service accepted this l7th day of August 
1964. 
HENRY D. KASHOUTY, 
Attorney for Petitioner 
Walter Donald Gaddis 
RENO S. HARP, III, 
Assistant Attorney General 
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I, Edgar A. Massenburg, ;Judge Designate of the Circuit 
Court of the City of Hamptpn, Virginia, acting in the place 
and stead of Judge Frank A. Kearney, now deceased, who 
presided ()ver the foregoing; case of W alJter Donald Gaddis 
v. 0. 0. Peyton, Superintendent of the Virgin.ia State Peni;.. 
tentiary, tried in the said Conrt in Hampton, Virginia on the 
9th day of June 1964, do certify the foregoing to be a true 
and correct transcript of the testimony and other incidents 
of the trial; and not having personally presided at said trial, 
base said certification upon :the signatures of all counsel of 
record to this proceeding appended to said transcript of 
said proceedings without any exception to said transcript 
having been noted therein. 
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and other incidents of the trial were tendered and presented 
to the undersigned for certification and authentication on the. 
21st day of December, 1964, within sixty days after the entry 
of the final judgment in said cause. 
Given under my hand this 21st day of December, 1964. 
* 
EDGAR A. MASSENBURG, 
Judge, Designate 
* * * * 
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